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SANITARY LEGISLATION. 



COURT DECISIONS. 



ILLINOIS SUPREME COURT. 
Regulations of Local Board of Health— Quarantine. 

People v. Tait, 103 N. E. 750. Decided Dec. 17, 1913. 

Oscar Tait was accused of violating a regulation of the board of health of Edwards 
County, 111., by "leaving his residence, mingling with other people, and returning 
thereto, thereby endangering the health and lives of other people," the board of health 
"having previously established certain rules and regulations for the prevention of the 
spread of a dangerously communicable disease, to wit, the scarlet fever, and having 
directed that the said Oscar Tait, his residence, and family be placed under quarantine 
because a member of his household was infected with a dangerously communicable 
disease." 

Another charge was that he permitted his minor daughter to attend school while 
afflicted with scarlet fever and "while under the aforesaid quarantine." 

He was convicted on two counts and sentenced to pay a fine of $100, but the supreme 
court reversed the judgment on the ground that the information on which the prosecu- 
tion was based was defective. 

The following are extracts from the opinion of Mr. Justice Vickers, of the Illinois 
Supreme Court: 

"Paragraph 116 of chapter 34 of Hurd's Statutes of 1911 provides that the board of 
county commissioners in counties not under township organization shall constitute a 
board of health, and authorizes the said board, upon the 'breaking out of any dan- 
gerously communicable diseases in their county,' to make and enforce 'such rules and 
regulations tending to check the spread of the disease within the limits of such county 
or town as may be necessary; and for this purpose they shall have power to quarantine 
any house or houses, or place where any infected person may be, and cause notices of 
warning to be put thereon, and to require the disinfection of the house or place.' 
Paragraph 117 gives said board of health the following powers: 'First. To do all acts, 
make all regulations which may be necessary or expedient for the promotion of health 
or the suppression of disease. Second. To appoint physicians as health officers and 
prescribe their duties. Third. To incur the expenses necessary for the performance of 
the duties and powers enjoined upon the board. Fourth. To provide gratuitous vac- 
cination and disinfection. Fifth. To require reports of dangerously communicable 
diseases.' Paragraph 118 provides that 'any person who shall violate or refuse to obey 
any rule or regulation of the said board of health shall be liable to a fine not exceeding 
$200 for each offense, or imprisonment in the county jail not to exceed six months, or 
both, in the discretion of the court.' 

"In Potts v. Breen, 167 111., 67; 47 N. E., SI; 39 L. R. A., 152; 59 Am. St. Rep., 262, 
this court had before it the validity of a general rule promulgated by the State board of 
health, requiring all children to be vaccinated as a condition upon which they would 
be admitted to the public schools. The rule was held void on the ground that the 
general delegation of power to the State board of health, when considered in connection 
with otherprovisionsof thestatutedefiningthepurposesof said board, did not authorize 
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the promulgation and enforcement of the rule without reference to any emergency 
requiring action on the part of the board to preserve the public health and to prevent 
the spread of contagious or infectious diseases. While the above decision involves the 
construction of a different statute from the one upon which the present prosecution is 
based, the same general principle involved there will apply here, and the rules of con- 
struction should be the same in both cases. 

"That case holds that boards of health may not exercise the powers vested in them 
arbitrarily and without reference to existing conditions. It never was the intention 
of the legislature to grant unlimited discretion to these boards, the exercise of which 
might deprive citizens of legal rights, when no public necessity existed for so doing. 
Such boards have neither legislative nor judicial powers. Their functions are purely 
ministerial, and must be exercised, within reasonable limits, for the purpose of sup- 
pressing diseases and preserving the health of the people, which is the purpose for 
which they are created. The legislature may, in the exercise of the police power of 
the State, create ministerial boards with power to prescribe rules and impose penalties 
for their violation, and provide for the collection of such penalties, and the exercise 
of this power by the legislature is not a delegation of legislative power. 

"Plaintiff in error's contention that the act of the legislature of 1901 (Laws 1901, 
p. 91) is unconstitutional because it delegates legislative power to boards of health 
can not be sustained. While the power to make reasonable rules and regulations does 
and must of necessity exist in boards of health, still the exercise of such power must 
be safeguarded so as to protect the rights of the citizen . Such rules and regulations are 
not public laws, which are conclusively presumed to be known. It would be mon- 
strous to hold that a citizen was to be penalized for the violation of a rule or regulation 
of which he had no knowledge, and it would likewise be opening the door for oppres- 
sion to hold that rules and regulations should be enforced which were not made a 
matter of record. 

"Taking the entire statute into consideration, we think the 'rules and regulations' 
which boards of health are authorized to make must be written rules, adopted in an 
official manner, and duly entered of record. To hold otherwise would be to give the 
legislation a construction which would render it invalid. 

"Recurring to the first count of the information, it will be seen that it does not aver 
the necessary facts to show the existence, as against plaintiff iu error, of a valid rule 
or regulation. It is not averred in the information that the county board of Edwards 
County made aDd entered any rule or regulation of record in relation to a class of 
persons or to conditions which would include plaintiff in error or his premises. 

"While it is necessary, to sustain a conviction under this statute, to prove that 
plaintiff in error had notice of the existence of the rule which he is charged with 
violating, still it is not indispensable to an information or an indictment under this 
statute that the word 'knowingly' should be used. That word is not found in the 
statute upon which the prosecution is based, and is no part of the definition of the 
offense. 

"The rule is that where the word 'knowingly' is used in the statute and forms a 
part of the definition of the offense, it must be used in the information based upon 
such statute. (2 Bishop's New Criminal Proa, 482; Bishop on Stat. Crimes, sec. 733.) 

"Where, however, the word is not used in the statute, but the offense is of such a 
character that it is necessary to prove guilty knowledge to make out the charge, proof 
thereof may be admitted under an indictment alleging that the act was 'willfully and 
unlawfully committed.' (15 Ency. of PI. & Pr., 432; Wong v. Astoria, 13 Or., 538, 
11 Pac, 295.) 

"The information was sufficient in this regard. An information, like an indictment, 
must allege every fact essential to the existence of the offense charged, and no pre- 
sumptions are indulged in its support when its sufficiency is challenged by a motion to 
quash. The information does not allege, even inferentially, that any rule or regula- 
tion had been established of record the effect of which was to place the residence of 
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plaintiff in error under quarantine. The allegation on this point in the informaticn 
is ' having directed that the said Oscar Tait, his residence, and family be placed under 
quarantine. ' The penalty imposed by paragraph 118 of the statute is for the violation 
of the rules and regulations of the board of health. A direction that a thing be done 
may be an entirely different matter from a rule requiring it to be done. Plaintiff in 
error could not incur the penalties of the statute for violation of a mere direction 
unless embodied in a duly established rule. 

"Plaintiff in error makes the further point that the information fails to show the 
existence of any emergency justifying the action of the board of health. If it was 
affirmatively shown that a single case of scarlet fever or other dangerous and communi- 
cable disease existed in a house, we think that that would be sufficient to call the 
powers of the board into action. It is not necessary that the board should wait until 
the disease is extended to other localities or other persons in the same locality. There 
is, however, no affirmative allegation here that a case of scarlet fever existed at the 
place directed to be placed under quarantine. The allegation is that a case of scarlet 
fever existed in the 'household' of the plaintiff in error. The word 'household' is 
equivalent to the word 'family.' It need not necessarily be a wife or child. (4 Words 
and Phrases, 3361.) Manifestly, to justify quarantine, the afflicted person must be 
within the place to be quarantined . One may be a member of a household or a family 
and be temporarily away from the family dwelling place. If a member of a family 
was stricken with a contagious disease while away from home, that circumstance would 
not deprive him of the character of a member of the family, but it would be a sufficient 
reason for not placing a quarantine against the dwelling house where such person 
resided. 

"The first count of the information is defective, and the court erred in refusing to 
quash it. 

"The second count of the information charges that the plaintiff in error 'did unlaw- 
fully, willfully, and maliciously violate and refuse to obey the rules and regulations 
of said board of health by sending or permitting his minor daughter, Eva Tait, to 
attend the public school in district No. 45, in Edwards County, while she was then and 
there afflicted with scarlet fever and while under the aforesaid quarantine,' etc. This 
count is open to the objection that there is no averment that any rule had been officially 
and duly established by the board of health of Edwards County. The same objection 
exists as to the third count, which charges the violation of the rules and regulations of 
said board against plaintiff in error 'by leaving his residence while a member of his 
family was afflicted with a dangerously communicable disease, to wit, scarlet fever, 
and mingling with other people, and returning to his aforesaid residence,' etc. 

" All of the counts of the information are open to the objection already pointed out as 
to the first count that there is no positive averment that a valid rule had been adopted, 
declaring a quarantine which would include the residence of plaintiff in error. In the 
view that we take of this proceeding, it is necessary, in order to sustain a conviction, 
that there should be a reasonable and valid rule entered of record by the board of health 
and that the indictment or information which is based upon a violation of such a rule 
should aver that such rule was duly entered, and set out at least enough of said rule to 
show that the act charged constituted a violation thereof. 

"Even in civil actions based upon the violation of a municipal ordinance, it is 
regarded as the better practice to set out a full statement as to the ordinance, so that 
all questions as to its sufficiency maybe raised bya demurrer. (Missouri City u. Hutch- 
inson, 71 Mo., 46; White v. Neptune City, 56 N. J. Law, 222, 28 Atl., 378; Finku. Mil- 
waukee, 17 Wis., 26.) By all rules of pleading enough must be shown to establish the 
liability of the person charged, and this must distinctly appear from the pleading. (15 
Ency. of PL & Pr., 424.) This rule results from the private character of such ordi- 
nances, of which no court other than thoae of the municipality can take judicial 
noticp." 
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